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401. M Street, S.W. 
Washington, D.C. 20460 

Agency 

Dear Mr. Ludwiszewski: 

STIPULATED PENALTY DISPUTE, FERNALO OH6 890 008976 
NOTICE OF ELEVATION OF DISPUTE TO THE ADMINISTRATOR, UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY UNDER SECTION X I V  O f  1HE 1990 CONSENT 
AGREEMENT 

On March 22, 1991, the U.S. Department of  Energy ( U . S .  DOE) issued a formal 
w r i t t e n  not ice  to the  U.S. Envlronmental Protection Agency (U.S. EPA) 
elevating a dlspute concerning stipulated penalties to the Admlnlstrator, 
U . S .  EPA, for resolution, On February 15, 1991, the Regional Administrator 
had issued the formal written statement o f  posltion o f  U .S ,  EPA, Region 5, 
concerning the assessment o f  stipulated penalties for violations o f  the 1990 
Consent Agreement for the Feed Materfals Production Center (FMPC) a t  
Fernald, Ohio. 
extended twice by mutual agreement o f  the parties through March 22, 1991, 
This letter, together with the supporting statement o f  position, is U.S.  
DOE'S support for the written notice o f  March 22, 1991, which elevated this 
dispute to the Administrator, U . S .  EPA, for resolution, U.S. DOE believes 
that the assessment o f  stipulated penalties in the instant case i s  
inapproprfate for the reasons discussed below and as further documented in 
the at tached posStion paper. 

The deadline for U.S. DOE to elevate this dispute was 

U . S .  EPA and U.S.  DOE attempted t o  resolve thls dispute through negotiation 
after the Regional Administrator had issued h l s  formal statement o f  
position. On March 14, 1991, U . S .  EPA proposed that U.S. DOE pay a penalty 
of $249,375 to the Hazardous Substance Response T r u s t  fund and expend 
$83,125 to fund an environmentally beneficial project at FMPC. In additiqn, 
U.S. €PA would agree to a three-month period during which revised schedules 
for the remedial response actions under the 1990 Consent Agreement would be 
negotiated. During this period the assessment o f  stipulated penalties would 
be tolled. If no agreement on revised schedules were reached, then the full 
stipulated penalties would become due and payable by U.S. DOE. 
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On March 22, 1991, U.S .  DOE responded with a counterproposal under which 
U.S.  DOE proposed to expend $300,000 to address concerns related to the  
provision o f  alternate water supplies for  neighbors o f  FMPC. U,S. DOE d i d  
not characterize t h i s  expenditure as a "penalty," In additlon, U.S. DOE 
proposed a six-month negotiating period withln which the partles would 
negotiate revlsed schedules for the response act ions  under the 1990 Consent 
Agreement. 
the right to elevate the stipulated penalties dlspute for resolution by the 
Administrator, U.S. EPA, under Section XIV of the 1990 Consent Agreement. 
U.S. EPA rejected this proposal. 
djspute on March 22, 1991, 

In the event that these negotiations failed, U.S. DOE would have 

Consequently, U.S .  DOE elevated this 

The U. S. €PA statement of position concluded that U.S. EPA properly 
assessed stipulated penalties for U.S. DOE's failure to refer certain cases 
to the Department o f  Justice (DDJ) so that U . S .  DOE could obtain access 
under Section 104(e) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA); f o r  U.S. DOE's failure to provide 
an acceptable Remedial Investigation (RI) Report and Risk Assessment for 
Operable Unit 4; and for U.S. DOE's  failure to provide a complete Initial 
Screening o f  Alternatives for Operable Unit 3. 

U.S .  DOE recognjtes i t s  obllgation and is committed to full complfance wi th  
the terms of  the 1990 Consent Agreement, CERCLA, the National Contingency 
Plan, and applicable U.S. EPA policy and guidance with respect to the york 
under the 1990 Consent Agreement. U.S.  DOE also recognizes the authorfty o f  
U.S. EPA to enforce the terms of the Consent Agreement, t o  establish 
timetables and deadlines for the expeditious completion o f  the Remedial 
Investigation/Feasi bi 1 i ty Study (RI/FS) , and to assess stlpulated penalties 
as specified in Section X V I I  o f  the Consent Agreement. 

This dispute i s  belng elevated for resolution because the assessment o f  
stipulated penalties i s  unreasonable where U.S.  DOE i s  proceeding in good 
faith to comply with the substantive requirements o f  the Consent Agreement. 
Second, U.S. DOE believes that U.S. €PA Region 5 I s  misinterpreting the 
fntent and scope o f  the "model language" f o r  the assessment o f  stipulated 
penalties as applied to the 1990 Consent Agreement. 

In the case o f  U.S. DOE'S failure to refer certain cases to DO3 f o r  action 
under Section 104(e) o f  CERCLA, U.S. DOE agreed that it had neither obtained 
voluntary access to specific privately owned parcels o f  land identified In a 
proposed addendum to the RI/FS workplan for Operable Unlt 5, nor had U.S.  
DOE referred these matters to OOJ. 
Violation, albeit after the, expiration o f  the sixty-day referral perlod, 
U.S. DOE made energetlc attempts to overcome private-property owners' 
refusals to provlde voluntary access by identifying technical ly sui table 
alternate locatlons, seekfng U.S.  EPA's approval o f  these a7 ternate 
locations and obtainlng access to the alternate l o ~ a t l n n s ~  wh!!e at t h e  $ m e  
time preparing the referrals to DOJ. 

1 

In November 1990, before the Notice o f  
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Under the s t i pu la ted  penal t ies prov is ion o f  the Consent Agreement, U S .  €PA 
should have exercised d l sc re t l on  i n  assesslng s t i p u l a t e d  penal t ies and taken 
i n t o  considerat ion m i t i g a t l n g  factors such as U.S. DOE's good f a i t h ,  
I d e n t i f l c a t i o n  of alternate l o c a t i o n s  ( I n  one lnztance only twenty f e e t  from 
the or ig ina7 loca t i on  proposed t o  U . S .  EPA), and attempts t o  negot iate 
vo luntary  access agreements whi le  r e f e r r l n g  the cases t o  DOJ, U.S. EPA dZd 
not consider whether U.S. DOE's f a i l u r e  t o  refer would cause any delay I n  
the submission of the RI Report f o r  t h i s  Operable U n i t  o r  would delay the 
cornpletlon o f  the study which was the subject  of the workplan addendum 
proposed t o  U.S, EPA. 

U.S. €PA also assessed s t i pu la ted  penal t les f o r  U , S *  DOE's f a l l u r e  t o  
provide an approvable RI Report and Risk Assessment f o r  Operable U n l t  4, the 
K-65 si los .  U.S. DOE has admitted t h a t  t h i s  primary document was submitted 
before a17 the sampling a c t l v t t f e s  I d e n t i f i e d  I n  the approved workplan for 
t h i s  operable u n i t  were completed. P r i o r  t o  t he  submission o f  the document 
i t s e l f ,  i t  d l d  not seek extensions o f  time under the appl icable sections o f  
the Consent Agreement when i t  experienced d i f f i c u l t i e s  f n  ca r ry ing  out the 
work. O n  the other hand, U.S. EPA knew t h a t  the schedule f o r  t h i s  operable 
u n i t  was predicated on the successful cornpletlon o f  s i l o  sampling I n  1989 
and tha: U.S. DOE was not able t o  obtaln a representat lve sample dur lng t h i s  
perlod. 

I n  1990, U.S. DOE obtalned the services o f  a second contractor  t o  perform 
the sampllng. 
sampllng procedures whlch, due t o  the reso lu t i on  o f  comments and concerns, 
were no t  approved by U.S. €PA u n t i l  a f ter  the RIaReport and Risk Assessment 
had been submitted. 
sIlos  was shut down u n t i l  the f a l l  o f  1990 due t o  a f r a c t u r e  i n  the p ip ing  
and a prolonged repa i r .  U.S. €PA was t o t a l l y  aware o f  the problems through 
technica l  informat lon exchanges, the Consent Agreement monthly repor t ,  and 
monthly p r o j e c t  manager meetings. Nonetheless, U.S. DOE submltted the 
prlmary document because U.S .  DOE d i d  not be l i eve  t h a t  the addi t ional  
in format lon would have a substant ia l  Impact on the  remalnlng studies. 
fact ,  U.S. EPA guidance provides f o r  a phased approach t o  the RI /FS .  

On December 21, 1990, U.S. EPA disapproved U.S. DOE's I n i t i a l  Screening o f  
A l te rna t f ves  f o r  Operable U n i t  3 on the basis t h a t  the document d i d  not 
consider a l l  waste, drummed material, thorium, underground tanks, and 
bul ld ings.  U.S. DOE admits t h a t  i t  d i d  not include the mater ja ls  f d e n t i f i e d  
by U.S. €PA i n  i t s  document because U.S. DOE d i d  not  be l leve t h a t  those 
mater ia ls  were w i t h i n  the scope o f  the operable u n i t .  
done p r i o r  t o  1990 supported U.S. DOE'S understanding of the scope of t h i s  
operable un i t .  F o r  example, i n  1988, a F a c i l i t i e s  Testing Plan was 
conducted t o  determlne the nature and extent o f  any envlronmental impacts 
associated w i t h  the production area o r  I d e n t i f i e d  suspect areas. The 
r e s u l t s  o f  t h l s  survey were communicated t o  U.S. EPA and were utilized i n  
u r . c l w ~ l l l y  L l f G  wurkpiiiii for Operable Un i t  3 .  
from U.S. EPA concerning the r e s u l t s  o f  the F a c r l i t y  Testing Plan but  none 
of the comments concerned the scope o f  the i n q u i r y  and, therefore, U.S. DOE 

I n  furtherance o f  t h i s  e f fo r t ,  U.S.  DOE'S contractor  prepared 

I n  the meantlrne, the radon treatment system f o r  the 

In 

I n  addit ion, work 

dstrrrl f i n 2  a L- . --I U.S. DOE recelved comments 

3 
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proceeded in good faith on the assumption that our agencies were in 
agreement with the scope and approach prior to the issue arising in the 
summer of 1990. Thfs issue was resolved through dispute resolutlon after 
the issuance o f  the Notice of Vlolatlon. I t  shauld also be recognized t h a t  
at the t lme of the scoping of t h i s  operable unit both our agencies knew t h a t  
a resumption o f  production was a possibility and that any potential releases 
of hazardous substance in the production area could be handled through 
establ ished waste management practices. 

Our two  agencies have slnce resolved the issue and negotlated an approach to 
Include these materials into an approvable Initlal Screening o f  
Alternatives. 
Alternatives on schedule and U.S. DOE's willingness to bring the scope of 
the operable unft fn line with U.S. EPA's positlon, U.S. €PA Region 5 should 
have exercised its discretion and not assessed stipulated penalties. 

Our agencies negotiated "model language" for a stlpul ated penaftles 
proviston to be included in CERCLA interagency agreements. The language 
provided that stipulated penalties could be assessed i f  U.S. DOE did not 
submit a primary document on time or i f  U.S .  DOE failed to meet a commitment 
with respect to an Interim or final remedial action. The decision by U.S.  
EPA to assess stipulated penal ties prior to remedial actlon implementation 
i s  based on an interpretatfon o f  the "model language'' that U.S.  DO€ does not 
share. 

Gfven U.S .  DOE's submission o f  the Initial Screening o f  

Because U.S. €PA Region 5 and U.S.  DO€ have been operating under different 
understandfngs o f  how the Consent Agreement will be administered, U.S. DOE 
believes t h a t  the parties need to reflect upon these divergent views and 
reach agreement on a common understanding o f  how the Agreement should work. 
U.S.  DOE stands ready to do this. The establishment o f  a common 
understanding in this area will enable our agencies to move forward with the 
work of cleaning up the FMPC in the most efficient fashion. 

A complete exposition o f  U.S. DOE'S p o s i t i o n  i s  contalned in the posltion 
paper which i s  included wtth this letter. Representatives o f  U.S. DOE will 
make themselves avallable to you, should you desire to discuss thfs matter 
further. 

Sincerely, 

F A - &  oe La Grone 

Manager 

cc: Christian Holmes 
Val Adamkus 



U. S .  DEPARTMENT OF ENERGY'S 
WRITTEN NOTICE OF POSITION CONCERNING 

STIPULATED PENALTIES UNDER THE 1990 
CONSENT AGREEMENT FOR FMPC 

The U . S .  Department of Energy (U.S. DOE) and the U.S. Envlronmental 
. -  

P r o t e c t i o n  Agency (U.S. EPA) entered Into a Consent Agreement (Attachment I) 

under Sections 120 and 106(a) o f  the  Comprchonslve Envfronmental Response, 

Compensation, and Liability Act (CERCLA) for the Feed Materials Productlon 

Center (FMPC) in April 1990. 

and schedule for the rMPC environmental restoration program and amended the 

The 1990 Consent Agreement set f o r t h  the scope 

CERCLA portion o f  the J u l y  1986 Federal F a c l l l t f e s  Compliance Agreement, 

In December 1990, the U , S .  DOE received three Notices o f  Violation for 

the  fol?owing alleged violations: (1) that the U.S. DOE did not refer 

certain land access issues to t h e  U-S. Department of Justice on a timely 

bas is ;  (2 )  t h a t  the U.S. DOE submitted a Remedial Investigation Report" 

f o r  Operable Unit 4 that contained insufficient sampling data: and (3) that 

the U.S .  DOE submitted an "Inltial Screening o f  Alternatlves Report" (ISA) 

for Operable Unit 3 t h a t  d i d  not propose alternative remedles f o r  all 

relevant areas o f  the site and was therefore Inadequate. The U.S. OOE was 

further advised that stipulated p e n a l t i e s  would be assessed a g a i n s t  the U.S. 

DOE for the al leged violations. 

The U.S. DOE ob jec ted  to t h e  assessment o f  penalties as proposed by the 

U.S.  EPA under each o f  the N o t i c e s  o f  Violation. 

t h e  assessment o f  stlpulated penalties was common to each o f  the Notices o f  

Because the dispute over 

-I 
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Violation, the i s s u e  was consolidated by the U.S. €PA, and I n  accordance 

with the  Consent Agreement, formally raised by the U.S .  DOE on January 25, 

1991, to the Senior Executive Committee. . -- 

On February 15, 1991, after the Senior Executive Committee was unable to 
resolve unanimously the dispute, the Regional Administrator provfded U.S.  

DOE the formal wrltten statement o f  U.S.  EPA’s posltlon on the dlspute 

(Attachment 2). 

was appi-opriate for U.S. EPA to assess st ipulated penalties I n  three 
distinct instances f o r  violation o f  the 1990 Consent Agreement. 

In summary, the Regional Administrator concluded t h a t  i t  

This paper 

constitutes U . S .  DOE’s wr i t ten  statement o f  positlon w i t h  respect to these 

stipulated p e n a l t i e s  and supports elevating t h l s  dispute to the 

Administrator, U.S.  €PA, for resolution under Sectlon X I V  o f  the 1990 ?. & 

Consent Agreement. 
.. - 

This dispute I s  twofo ld  and involves: (1) the b a s k  i n t e r p r e t a t i o n  to 

be glven to the language o f  Sectton KVII, STlPUCATEO PENALTIES, and (2) the 

reasonableness o f  the assessment of such penaltles for each o f  the 

v l o l a t l o n s  alleged in the l i g h t  o f  U.S. DOE’S actions and the proper 

exerclse o f  U.S.  EPA’s dtscretlon under the stlpul ated penalties provision. 

A detailed discussion of  the U.S. OOE‘s positlon on each element of the 

dispute  i s  provided below. 
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A.  I H E  A S S M E  NT OF S T I  P U l u F D  PE NALTIES I N THE CONTEXT OF EACY 
I - AILEL;ED VIOLATION IS UNREASONABLE 

In n e g o t i a t i n g  t h e  s t i p u l a t e d  pena l t i es  language w l t h  U.S. €PA, U.S. DOE 

be l feved  It had reached agreement. w l t h  U.S. EPA that s t i p u l a t e d  p e n a l t l e s  

would be reserved as a f i n a l  enforcement t o o l ,  when a l l  coopera t lve  methods 

had failed. 

be used as v i r t u a l l y  an i n l t l a l  inducement t o  perform. 

unreasonable f o r  U , S .  EPA t o  assess stfpulated p e n a l t i e s  w l t h o u t  cons ide r ing  

m t t i g a t i n g  factors such as yood f a l t h  e f f o r t s  t o  comply, what t he  u l t f m a t e  

e f f e c t  o f  a noncompl tance would be, whether t h e  l n t e n t  o f  t h e  Consent 

Agreement was be ing impacted by the noncompliance, whether U.S.  DOE was 

under tak ing ex t rao rd ina ry  e f f o r t s  t o  rega in  schedule, and o the r  m l t i g a t l n g  

f a c t o r s  as the i n t e r e s t s  o f  f a l r n e s s  and e q u l t y  would requ i re .  

cons idera t ion  o f  each o f  t he  assessments i n  t h i s  d ispu te  will show t h a t  

m i t i g a t i n g  factors should have  been consldered; the f a i l u r e  t o  consider  

these fac to rs  renders U.S. EPA's ac t ions  unreasonable. 

S t i l l  l ess  d i d  U.S. DOE believe t h a t  s t l p u l a t e d  p e n a l t l e s  would 

Furthermore,  i t  i s  

A 

1- ODerable U n i t  5: Access 

On December 4,  1990, U.S. EPA assessed s t l p u l a t e d  pena l t l es  against U.S. 

DOE because U.S.  DOE f a i l e d  t o  r e f e r  c e r t a i n  cases t o  the  U.S. Department o f  

J u s t i c e  f o r  a c t i o n  under Sect lon 104(e) o f  CERCLA i n  accordance with  

Sect ion XXVIII of  t he  Consent Agreement (Attachment 3 ) .  U.S.  DOE had m 
,-, -. 7 
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submit ted a proposal  for an addendum t o  t he  Remedial I n v e s t i g a t i o n  workplan 

for Operable U n i t  5 by facsimfle on August 2, 1990 (Attachment 4) and 

formal ly on August 3,  1990 (Attachment 5 ) .  The-Grpose of the addendum was 

t o  invest igate seepage from Paddys Run, a stream i n  the v i c i n i t y  o f  the 

FMPC. On September G, 1990, U . S ,  EPA approved the workplan addendum 

(Attachment 6). As approved, the workplan requi red access t o  p r l va te l y  

owned proper t ies i n  the v l c l n l t y  of FMPC, 

U,S, DOE wi th  t h i r t y  days w i t h i n  which t o  o b t a i n  voluntary access, after 

which U.S. DOE has t h i r t y  days t o  refer the matter t o  the  U.S. Department o f  

Jus t i ce  f o r  l i t i g a t i o n ,  i f  voluntary access has not been obtained. 

The Consent Agreement provldes 

U.S. DOE was not  successful i n  obta ln lng vo luntary  access t o  the 

s p e c i f l c  p r i v a t e t y  owned parcels o f  land identlfted in t h e  proposed 

addendum, nor had U.S. DOE r e f e r r e d  these matters t o  the Department of 

Justice, as required by Section XXVII o f  the Consent Agreement. Th is  type 

o f  fa i lure ,  however, does riot f a l l  w i t h i n  the purvlew o f  the s t l p u l a t e d  

penal t ies s e c t i o n  o f  the Consent Agreement because U.S. DOE‘s f a i l u r e  

represents a f a i l u r e  t o  comply wi th  a term or condf t ion o f  t he  Agreement, 

n o t  a term o r  c o n d i t i o n  r e l a t i n g  t o  a removal or f i n a l  remedia7 ac t i on  as 

speci f ied in the Stipulated penal t i e s  language. 

Under the Consent Agreement, U.S. €PA I s  nut required t o  assess 

penal t ies (the prov is ion s t a t e s  t he  U.S. EPA “may“ assess a s t i p u l a t e d  

penal ty) .  

factors. 

U.S. €PA should have taken i n t o  account the fallowtng !?!i?!r+,atirr’j 

U.S. DOE’s actions were no t  I n  bad f a l t h ;  the Operable U n i t  

- .. 
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Manager simply was unaware of the Consent Agreement's mandatory referral 

requirement.  U.S. DOE was actlvely working t o  g e t  access t o  the p r i v a t e  
-- .,. - 

proper ty .  

In November 1990, before  the N o t i c e  o f  V l o l a t i o n ,  albeft a f t e r  t h e  

e x p i r a t l o n  o f  the sixty-day r e f e r r a l  per iod,  U.S. OOE's contractor 

I d e n t i f l e d  access problems (Attachment 7 ) .  U.S. DOE directed I t s  contractor 

to pursue technically acceptable  alternates (Attachment 8 ) .  

reasons fo r  pursuing a l t e r n a t e  well sitlngs varied from a concern for more 

rapid access to t r y i n g  to avoid l i t i g a t i o n  w i t h  a widow who reportedly was 

complying wi th  her  dying husband's wish  t h a t  U . S .  DOE drlll  no more wells on 

U.S. DOE's 

h i s  property.  Thls e f f o r t  continued w e n  on t h e  day t h a t  U.S. EPA Issued 

the  Notice o f  Viola t fon  (Attachment 9)  and cont lnued  through December 19, 

1990, when U.S .  DOE sought U.S.  EPA's approval of the  a l t e r n a t e  well 

locations (Attachrncnt 10) .  Approval was glven on January 23, 1991 

(Attachr.ent 11). U.S. DOE made the r e f e r r a l s  a t  issue wi th in  thir ty days o f  

the N o t t c e  o f  ViolatSon and assessment of penalty (Attachment 27) .  

Negot la t ions  w i t h  landowners also continued such t h a t  on ly  one case may need 

t o  be f i l e d  even though three were r e f e r r e d  to  the U.S .  Department o f  

Just1 ce. 

U.S.  EPA d l d  n o t  appear  t o  conslder whether U.S. OOE's failure to refer 

these cases wll l  cause any delay to the submission of t h e  primary document 

I n  question o r  even whether U.S. OOE's failure t c  r e f e r  will  delay the  

completion of  the seepage study. I t  Is U.S. DOE's a n a l y s i s  t h a t  the faflure 

t o  r e f e r  these cases by November 6 ,  1990, In and o f  I t s e l f ,  d i d  not and will 

9 
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not  de lay  the  submlssion of  t he  r e l e v a n t  primary documents. 

d i d  not consider  the language o f  the access section i t s e l f  which requires 

U.S. OOE t o  exercise Its CERCLA Section 104(c) XTthority t o  assure the 

t l m e l y  performance of  t h e  work. Al te rna te ,  but  technically s u i t a b l e  s l t e s ,  

may h a v e  done more t o  assure the  timely performance of the seepage study. 

Wlthout a cons ide ra t i on  o f  these factors prior t o  assessing stipulated 

pena l t i es ,  U.S. DOE believes t h a t  U.S. €PA has acted h a s t l l y  and has acted 

unreasonably. 

U.S. EPA a l so  

2. W l P  U n i t  4: IncomDlete Re medlal TnvP s t l a a t l o n  Reo o r t  

On Oecember 7, 1990, U.S. EPA assessed stipulated penalties aga lns t  U.S. 

DOE because U.S,  DOE had submitted a RI Report and Risk Assessment that .  

could not  be approved because It was incomplete, 

the f ie ld  data gather ing  t o  support the RI Report [Attachment 12). 

S p e c i f i c a l l y ,  U.S .  EPA found t h a t ,  because t h e  sampling o f  t h e  m a t e r i a l s  i n  

the s i l o ,  the sampllng of berm mate r ia l s ,  and t he  sampling o f  t h e  glacfa l  

overburden beneath the s i l o s  had n o t  been completed, and the re fo re ,  the 

r e s u l t s  cou ld  n o t  have been incorpora ted  I n t o  the RI repo r t ,  th is  prlmary 

document was unacceptable and could n o t  be approved until after t h e  sampllng 

and d a t a  gather ing  was completed. U.S. DOE admits t h a t  i t  d i d  n o t  complete 

t h e  actfvitles s p e c i f i e d  i n  the RI Workplan, and t h a t  i t  d i d  n o t  formally 

seek an extens lon of t ime under t h e  Agreement, but be l i eved  t h a t  the 

document, as subrnltted, was adequate. & S . .  FPA Guldance fnr Conductfnq 

RI/FS Under CFRCLA, OSWER D i r e c t l v e  7356.3-01; October 1988 and N/FS I _  

V I S .  DOE had no t  completed 
. . -  - 

m 
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Improvement t OSWER Directive 9355.0-20 provides for use of a phased RS/FS 

approach In order to avoid prolonged delays w h i l e  a w a i t i n g  s p e c i f i c  data 

elements. 
- .,. - 

The assessment o f  sttpulated penalties i n  this case i s  unreasonable 

because U.S .  €PA dld so wi thout  conslderlng mitigating or extenuat ing 

circumstances. For example, In November 1989, the parties negot ia ted  the 

schedule for Operable Unit. 4 whlle U t $ ,  DOE was attempting to complete the 

sampling o f  the matertals i n  the K-65 stlos (Attachment 12 1 s  a page from 

the September 1989 Technlcal Inforrnatlon Exchange during which U.S. EPA was 

briefed as to the status Qf the sampltng e f f o r t ) .  

obta in ing  a complete sample mounted, and when the sampling effort was 

stopped in the winter o f  1989-1990, It had not produced the requlred 

results. The impact o f  the failure o f  thls sampling effort on U.S. DOE’s 

abllity to complete data gathering in a tlmely fashlon i s  o u t l i n e d  i n  U .S .  

DOE‘s notice o f  dispute concerning t h e  disapproval  o f  the  R I  Report 

(Attachment 13, page 2 ) .  

dlfficultjes U . S .  DOE was encountering. 

Technlcal Information Exchanges o f  April 1990 (Attachment 14) and June 1990 

(Attachment 1 5 ) ,  The Consent Agreement Reports, the relevant pages of  whlch 

are contained i n  Attachment 16, for May and June 1990 a l s o  indicate t h a t  the 

sampling effort was i d e n t i f t e d  as a problem area. 

The dl f f l cu l t i e s  i n  

U.S. €PA was constantly kept informed o f  the 

See the relevant pages from the  

The sampling effort was also delayed because of the i n a b i l i t y  a f  Mif. 

DOE t o  obta in  approval from U.S. EPA o f  revlsed sampling procedures which 
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U.S.  DOE'S contractor would use I n  sampling the s l l os .  On July 25, 1990, 

U.S. DOE submltted the K-65 sampling procedures t o  U.S. EPA for approval 

(Attachment 17) .  On August 10, 1990, U.S. DOE rG inded  U,S, EPA o f  the need 

for review and approval and t h e  c r i t i c a l  nature o f  the approval to the 

completlon o f  the sampling (Attachment 18). Verbal approval was g iven on 

October,9,  1990, and confirmed on October 11, 1990 (Attachment l S ) #  

time, the R I  Report  had already been submitted t o  U . S .  EPA and had been 

disapproved because of  U.S. DOE's f a i l u r e  t o  collect adequate data 

(Attachment 20). 

events i s  not t o  engage i n  " f inger-polnt lng,"  but simply t o  ind ica te  t h a t  

U.S. EPA was aware o f  and involved i n  U.S. DOE's e f f o r t s  t o  overcome a very 

d l f f i c u ' l t  technlcal p rob lem i n  the most tlmely fashion. 

Ignore these fac ts  a t  the t i m e  o f  assesslng s t lpu la ted  p e n a l t i e s  Is 

unreasonabl e. 

By this 

U.S.  DOE's purpose i n  po in t i ng  out thls chronology o f  

For U.S.  €PA t o  

I t  should also be noted tha t  U.S. DOE experienced a breakdown I n  the 

Radon Treatment System a t  the K-65 s i l o s  dur lng the per'lod when work might 

have been performed on t h i s  operable un i t .  

the s p e c i f i c a l l y  enumerated events o f  force majeure in the "model language" 

whlch was included i n  the Consent Agrement. 

March 1990 was t o t a l l y  unanticipated and contr ibuted t o  the delay f n  

completing the required data collectlon a c t i v i t i e s .  

occurred and U.S. EPA was f u l l y  aware o f  the breakdown o f  the Radon 

Machtnery breakdown i s  one of 

The failure o f  the system in 

A force majeure i n  fac t  

Treatment System, the impact of  thls event on t h e  samp!!ng ~ c t ! v ! t y ,  ax!  the 

worker heal th and safety issues  associated w i t h  such a breakdown. U.S .  €PA 
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was kept aware o f  the s ta tus  o f  U.S. DOE'S attempts to deal w i t h  the 

breakdown and the schedule for r e p a i r s  (Attachment 20). 
_-  .- 

Ffnally, U.S .  EPA was jnformed by DOE t h a t  the R I  Report and Risk 

Assessment would not contain certain sampling d a t a .  The DOE transmlttal o f  

the report on November 6, 1990, presented three aptlons to U,S. €PA to 

address the need for addjtional sampling data :  

the schedule f o r  report submission to allow for completion o f  the sampling, 

(2) the partfes could continue working under the current Consent Agreement 

schedule and incorporate sampling data i n  the  report a s  I t  became available, 

and (3) U.S.  DOE could remediate two s i l o s  on the current schedule, and 

extend the schedule for 2 additional s i l o s .  

second opt1 on. 

(1)  U , S ,  EPA could extend 

DOE proposed t h a t  EPA adopt the 

It i s  unreasonable for U.S .  EPA, Region 5 ,  t o  assess stipulated 

penal t i e s  under these circumstances, wlthout acknowledglng the nature o f  the 

problem encountered, U.S.  DOE'S attempts to overcome t h i s  problem, and the 

impacts the breakdown had on the work under the Consent Agreement. 

The assessment o f  stipulated penalties should occur as a l a s t  resort to 

compel compliance. 

desire t o  comply; the  agency, however, I s  belng stymled by the Inability to 

complete s i l o  sampling, The completion of the prlmary document i s  

contingent upon the successful sampling o f  the silos. 

activities could have been done In the meantime; in the  end, however, the 

In t h i s  instance, there i s  no question o f  U.S. DOE'S 

I t  i s  true tha t  other 
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sampling I s  critlcal to the complete RI report. 

3. -1 e Unit 3: Init i a l  S c r e d n a  of . T T T ~ ~  i ves b p  ort 

On December 21, 1990, U.S.  €PA notified U6S. OOE o f  i t s  concluslon t h a t  

U.S. DOE had vlolated the Consent Agreement by f a l l i n g  to Include a l l  waste, 

drummed material, underground tanks, thorium, and buildlngs in t h e  ISA 

Report for Operable Unlt 3 (Attachment 21). U,S ,  EPA assessed s t i p u l a t e d  

penalties on an ongoing basls until U.S.  DOE submlts an acceptable ISA 

report, U.S. DOE did n o t  include the  potential sources o f  releases 

identjfied by U,S .  EPA i n  i t s  December 21, 1990, Notlce o f  Ylolatlon, i n  the 

ISA because U.S. DOE dld  not  b e l i e v e  that their Inclusion was within the 

scope of the Consent Agreement. Through Olspute 

have worked out  an acceptable resolution o f  thls 

through the jncluslon o f  these potential sources 

4.4- 

Resolutton, the partie! 

dispute (Attachment 22) 

of  releases. 

Sectlon X . A .  o f  the Consent Agreement incorporates a prevlously approved 

RI/Prelimlnary FS workplan Into the Agreement and makes It an enforceable 

part o f  the  Agreement. The ISA Report complies with  a l l  the elements U.S. 

DOE incl uded I n  the approved workpl an. The approved workpl an represented 

U.S.  DOE'S understandlng o f  the cleanup whlle a resumption o f  production was 

still under consideration. Potential releases withln areas used for 



-11 -  

product i o n  would be hand1 ed under U. S ,  DOC’ s waste management a c t  1 v I t I es 

d u r i n g  product ion a t  the  facility. The approach t o  Operable Un l t  3 was 

developed i n  1988 and 1989 through a program calTed the F a c f l l t l e s  Test lng 

Plan whose purpose was t o  Sdent i fy t he  na tu re  and ex ten t  of any 

environmental impacts associated w i th  the  production actlvities a t  FMPC. 

The r e s u l t s  o f  the  p lan  were prov ided t o  U.S. EPA (Attachment 23) and 

comments were solicited. The results of the Facilltfes Testing Plan  were 

used t o  determfne the  scope o f  work f o r  t h e  c o n t r a c t o r  per formlng t h e  RI /FS 

for U.S. DOE and formed the b a s i s  f o r  the RI Workplan which was incorpora ted  

into the Consent Agreement. U.S. DOE assumed tha t ,  s ince U.S. €PA was aware 

o f  t he  F a c i l i t i e s  Test ing Plan and i t s  r e s u l t s ,  and had approved the 

workplan, U.S.  fPA was i n  agreement w i t h  t h e  approach taken by U.S. DOE. 

Because U.S. DOE had scoped Operable U n i t  3 the way It had, U.S. EPA’s 
_ .  

ins i s tence  t h a t  add1 t i o n a l .  p o t e n t i a l  sources o f  releases should be--included-------- 

i n  t h e  I S A  posed a clear problem for U.S. DOE because there  was i n s u f f l c i e n t  

tlme t o  inc lude these p o t e n t i a l  sources of  re leases i n  the I S A .  This 

problem was discussed by the agencies d u r i n g  mid-1990 (Attachments 24 and 25 

con ta in  the  re levan t  pages of  the  monthly repo r t s ) ;  U.S. DOE a r t l c u l a t e d  i t s  

p o s i t i o n  i n  a l e t t e r  of November 21, 1990, t o  U.S. EPA (Attachment 26). 

U.S. EPA issued i t s  disapproval and assessed s t l p u l a t e d  p e n a l t l e s  t h e  

f o l l o w i n g  month. 

In l i g h t  o f  the  r e s o l u t i o n  o f  t h i s  d i spu te  (At.dachment 22) !r, B manner 

m which w i l l  have U.S. DOE cons lder lng  potential re leases o f  hazardous 
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substances w i t h l n  the  complete p roduc t ion  area, i t  Is clear t h a t  the cleanup 

i n v e s t l g a t t o n  w l l l  be done i n  a completely comprehenslve fashion, cons is ten t  

w i th  CERCLA, t he  Nat iona l  Contingency Plan, and'v.S. EPA guidance. There I s  

no purpose t o  be served by the  sssessment o f  stlpulated penalties In t h i s  

contex t .  U.S. DOE d i d  not engage i n  a bad f a i t h  avoldance of I t s  

o b l i g a t i o n s  under the  Consent Agreement; U.S. DOE 1s w i l l i n g  t o  complete the 

ISA and the  remainder o f  the tasks under Operable U n i t  3 l n  a comprehenslve 

manner. S t i pu la ted  penal t i e s  should n o t  have been assessed. 

8, Di TERPRFTATION OF SETION XVII---STIPULATFD PEN4 L T I E S  

The U.S. DOE objects t o  t h e  assessment of  pena l t f es  as proposed by t h e  

U.S.  EPA because the a l leged f a i l u r e s  on whlch t h e  p e n a l t i e s  are based do 

no t  f a l l  wi th in the purview o f  t he  s t i p u l a t e d  p e n a l t i e s  s e c t l o n  o f  t he  

Consent Agreement. 

a l l eged  f a i l u r e  t o  comply w i t h  a t e r m  o r  c o n d i t i o n  o f  t h e  Agreement r e l a t i n g  

t o  a remedial i nves t i ga t i on ,  not a term or c o n d i t i o n  r e l a t l n g  t o  a removal 

In each instance, U.S. DOE'S a c t l o n  represents  an 

o r  f i n a l  remedial actfon as spec i f ied  i n  t h e  s t l p u l a t e d  p e n a l t l e s  language. 

Sect ion X V f I  - STIPULATED PENALTIES of the 1990 Consent Agreement, I n  

re levan t  part, provides: 

I n  the event t h a t  U.S. DOE f a i l s  t o  submit a primary document or d r a f t  

ROD and Responstveness Summary t o  U.S, EPA pursuant t o  t h e  appropr ia te  

t imetab le  o r  dead1 i n e  i n  accordance wi th  t h e  requirements of t h i s  
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y with a term or cond t l o n  o f  t h i s  Agreement 

which relates to a removal or final rcmedlal act ion ,  U ,S ,  EPA may assess 

a stlpulated penalty a g a l n s t  U.S.  DOE. .- 

U.S. DOE dlsagrees w i t h  U.S.  EPA's  position because U.S. €PA has taken 

too expansive a reading of the language o f  Section XVII, 

interprets the words "a term or condition of  this Agreement which relates to 
a removal or final remedial' action" to include any failure to comply with  a 

term or condttion o f  the Consent Agreement concerning the i n v e s t i g a t i o n  o f  

the site or the planning o f  the cleanup. 

believes that this i s  an unreasonably broad expansion o f  the scope o f  the 

stipulated penalties language in the Consent. Agreement. 

U . S ,  EPA 

As explained below, U,S .  DOE 

Sectlon X V I I  I s  based on language concerning stipulated penalties which 

was negotiated by- representatives o f  UySs-EPA -and U.S.-DOE wlth;li-the 

broader context o f  the development o f  "model language" to be incorporated in 

future interagency agreements between the two agencies. 

The issue common to the three disputes Is one o f  a fundamental differ- 

ence in Interpretation over U.S.  EPA's use o f  the stipulated penalties pro- 

vision o f  the Consent Agreement. 

Imposition of  stipulated p e n a l t i e s  for the failures/deflclencies alleged by 

U.S .  €PA to have occurred before irnplementatlon of a remedial action. The 

stipulated penal ties provision t s  "model" language negnt?atec! !n 1988 

It does not authorlre the assessment or 

between Headquarters' representatives o f  our agencles, and as such, 

/ 

1. '7 
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represents a voluntary agreement between our agencies to include st ipulated 

penalties In interagency agreements ( I A G s )  pursuant to Section 120 o f  CERCLA 

o f  1980, as amended, 42 U.S.C.  Section 9620, 

f o r  civil penaltles f o r  enforcement o f  v i o l a t l o n s  o f  IAGs entered Into for 

remedlal act ion Smplcmentation, stjpulatcd penaltles are not. required. 

Numerous discussions were held between U.S. DOE and U.S. EPA Headquarters 

regarding the potential use and scope of stipulated penalties i n  IAGs 
entered into for remedial studies. The concluslon of those dlscussions 

resulted in U.S. DOE'S agreement to include a stlpulated penalties model 

AEhough the statute provides 

provision f o r  these IAGs while U , S ,  EPA agreed that  the scope of appllcation 

o f  those penalties would be very limited and the assessed amounts per week 

would be small. Speclfically, U.S. DOE and U.S. €PA representatlves agreed 

t h a t  penalties could be assessed f o r  (1) the failure to submit any prmary 

documents, and (2) the failure to comply with a term or conditlon relating 

c*. 

to remedlal act ion  Implementation. U.S. DOE agreed to the first because it 

agreed that schedule milestones should be met. U.S. DOE agreed t o  the 

second because the  statute i s  clear that full clvil penalties could be 

assessed to enforce the terms and conditlons o f  t h e  IAG for remedial actlon 

implementation, 

provislon i s  that the phrase "fails to comply with a term or condltion of 

Therefore, U.S. DOE's understanding o f  the negotiated 

this Agreement, which relates to a removal o r  final remedial action," refers 

to a failure on U.S. DOE's part during the implementation stage of a cleanup 

under an IAG. U.S. DOE does not believe t h a t  the model lanyuage I s  a broad 

authorization to assess stipulated penal t l e s  for alleged fa!!ure or 

deficiencies in the investigatory stage o f  activi tles under an IAG except 
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for f a i l u r e s  t o  submtt pr imary documents i n  accordance w i t h  agreed 

schedules. None o f  these disputes i nvo l ve  such a failure.  
- - 

To f u r t h e r  no te  U.S. DOE'S gaod- fa l t h  e f f o r t s  t o  cooperate w t t h  €PA, i t  

i s  impor tant  t o  recognlze t h a t  UISl DOE entered I n t o  the 1990 Consent 
Agreement f a r  t h e  Feed Mate r ia l s  Product ion Center (FMPC) i n  advance o f  the 

s t a t u t o r y  dead l ine  for en te r ing  Interagency agreements, Sect lon 1 2 0 ( e ) ( 2 )  

o f  CERCLA, 42 U.S .C .  Sect ion 9620(d)(2) requ i res  fede ra l  agencies t o  en te r  

i n t o  fnteragency agreements such as the  FMPC Consent Agreement w i t h l n  

180 days a f t e r  complet lon of the  remedlal i n v e s t l g a t i o n  and f e a s l b l l l t y  

s tudy.  The purpose o f  those agreements I s  t o  f a c i l i t a t e  "exped i t ious  

complet ion . , . of a l l  necessary remedial a c t i o n "  (See Sect ion  120(e)(2)  o f  

CERCLA), 

I n t o  an tnteragency agreement I n  good faith before  i t  was requ i red  t o  do SO 

under t h e  s t a t u t e .  

U.S. DOE a l s o  be l ieves  t h a t  i t  f s  i napprop r ia te  because It entered 

I n  nego t la t fng  the 1990 Consent Agreement, U . S .  DOE agreed t h a t  

s t i p u l a t e d  penal t i e s  were appropr ia te for assessment where U.S. DOE had 

f a i l e d  t o  comply w i t h  a term of the Agreement re la tSng  t o  the  implementatlon 

removal ac t ions  under Sect ion I X  o f  t he  Consent Agreement. 

U . S ,  EPA's  w r l t t e n  statement o f  p o s i t i o n  o f  February 15, 1991, 

in te rprc t ts  the  s t l p u l a t e d  pena l t i es  p r o v i s i o n  I s  unreasonably broad. I t  

1 nterprt!ts the s t ?  pu? sted peiia: t,t es 1 aiigiiags i n  iise Coiiseni Agreement t o  

app ly  t o  any p r o v i s i o n  r e l a t i n g  t o  s i t e  i n v e s t l g a t i o n  o r  cleanup p lann ing  as 
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wi th in  the  meanfng o f  the language " t e r m  o r  c o n d l t l o n  o f  t h l s  Agreement 

whlch r e l a t e s  t o  a removal or f i n a l  remedial a c t l o n . "  This would permit 

U .S .  €PA t o  assess s t i p u l a t e d  p e n a l t i e s  for U.S.z?OE's f a i l u r e - - e v e n  de 

m i n i m i s  f a i l u r e - - t o  comply with t h e  d e t a i l s  o f  a workplan, since the Consent 

Agreement i n c o r p o r a t e s  approved workplans i n t o  the Agreement, and makes them 

an en forceab le  p a r t  o f  t h e  agreement. 

U.S. €PA would a l s o  rely on language i n  the  Consent Agreement t o  the 

e f f e c t  t h a t  terms, un less  o therw ise  d e f f n e d  o r  noted, have thelr statutory 

meaning, I n  i t s  February 15, 1991, statement o f  p o s i t i o n ,  U.S. EPA then 

reads the words "removal" i n  t h e  s t l p u l a t e d  p e n a l t i e s  p r o v l s l o n  I n  i t s  broad 

s t a t u t o r y  meaning t o  i n c l u d e  assessment and e v a l u a t i o n .  

discussions of t h e  p a r t l e s  d u r i n g  the  n e g o t i a t i o n  o f  t h e  Consent Agreement, 

U.S. DOE b e l l e v e s  t h a t  a f a i r e r  frame o f  r e f e r e n c e  f o r  the term "removal"  i s  

t h e  Consent Agreement I t s e l f .  

U.S. DOE'S commitments w i t h  respec t  t o  four s p e c l f i c  removals and o t h e r  

p o t e n t i a l  removals.  Inasniuch as t h e  p a r t i e s  t o  t h e  Consent Agreement 

n e g o t l a t e d  removals i n t o  the  Agreement and i n s e r t e d  s p e c i f i c a l l y  t h e  word 

"removal" i n t o  t h e  s t l p u l a t e d  p e n a l t i e s  s e c t l o n ,  i t  i s  U.S. DOE'S v i e w  t h a t  

t h e  more reasonable read ing  of  t h e  phrase "a term o r  c o n d i t i o n  . 
r e l a t e s  t o  a removal'' I s  a term or c o n d l t i o n  r e l a t i n g  t o  one of t h e  

Based on t h e  

S e c t i o n  I X  o f  the Consent Agreement d e t a l l s  

. which 

enumerated removals o r  a removal t o  be added I n  accordance wl th  S e c t i o n  I X  

o f  the Consent Agreement, and not a c t i v i t l e s  conducted I n  the i n v e s t l g a t l v e  

stage before the imp!ementstian of a i-ernsvai actSon. 
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Flnal ly ,  U.S. DOE'S view of the scope o f  the s t i p u l a t e d  p e n a l t i e s  

sectlon i s  supported by the language o f  the sectCon i t s e l f .  

condition 

the investfgatlve stage o f  the cleanup process, there would have been no 

purpose i n  includlng the language covering a failure " t o  submlt a primary 

document, draft ROD, and Responsiveness Summary," since the requirement to 

deliver these documents would have already been covered. 

" f l n a l "  I s  accorded nQ meaning or import in U.S .  EPA's reading In the 

sentence or the analysis o f  t he  section. 

I f  a "term or - 
. which relates t o  a removal or fGa1 remedial a c t i o n , "  covers 

A l s o ,  the word 

I n  summary, U.S.  DOE believes that t h e  most reasonable reading o f  the 

U.S.  EPA scope o f  the stipulated penalties sectlon should be as follows: 

has the right, in the sound exercise o f  its  discretlon, to assess St4pulitted 

p e n a i t f e s  i f :  

(a )  U , S .  DOE fails to submit on schedule a primary document or draft 

ROD and Responsiveness Summary, pursuant to the approprlate 

tfmetable or deadline in accordance with the review and 

consultation provislons o f  the Consent Agreement; or 

U.S. DOE fails to comply w5th a term o f  the Consent Agreement 

relating to the implementatlon o f  removal actions in Sect ion  I X  o f  

the Consent Agreement, including U.S. DOE'S obl igat ions under 

Section X X V I I I  where access to non-U.S. DOE property is required to 

Implement t h e  removal action; or 

u.3. uuc r a i l s  i o  comply wi th  a term o f  the Agreement with respect 

to the implementation o f  the remedy selected, i.e., remedlal deslgn 

(b) 

I,.\ I I  r nnr e 
\bl 

2 9. 
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and remedial action, including the requirements for access I n  

Section XXVIII, where such access i s  necessary t o  implement the 

remedy. 
_. - 

Consistent with t h l s  reading of Section XVII-STIPULATED PENALTIES, W e $ ,  

EPA's  assessment o f  stipulated penalties for U.S .  DOE's failure to refer the 

access cases to the U.S. Department o f  Justice i s  inappropriate, since U . S .  

DOE's faflure does not relate to a removal or final remedial action. 

C . CONCLUSION 

U.S.  DOE i s  very concerned about the turn the administration o f  the 
Consent Agreement is taklng. Confrontation appears to be replacing $ 

cooperation; a willingness to work at resolving problems in moving forward 

with the RI /FS  and cleanup -of t h e  s i t e  Is being suppl-anted by a seemirig---- 
. _ _  

willingness to punish U.S. DOE for the  problems encountered. 

work together; we both serve the same publ ic .  

Agencies must 

U.S.  €PA and U e S ,  DOE should meet to resolve the obvious mtsunder- 

standing concerning stlpulated penalties and reach agreement on this matter, 

since It seems that a meeting o f  the minds was n o t  had during the 

negotlation o f  the "model" language. In addition, under the circumstances 

o f  this case, it is not in the Interest o f  either agency for stipulated 

p e n a l t i e s  to be assessed. U.S .  DOE belleves it t o  be in the interest o f  
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both agencles to move towards cooperation through a decision not to assess 

penalties. 
- -  . -- 

0. PAYMENT OF S T I M T E D  P E N A I T I E  

Jn f t s  December 4, 1990, N o t i c e  o f  Violation concerning Operable Unit 5, 

U.S. EPA requests that U . S .  DOE remit the stipulated penalty to Region 5. 

Section XVII. 0. o f  the  Consent Agreement provides: 

Stipulated penalties assessed pursuant to this Section 

shall be payable to the Hazardous Substances Response Fund 

from Funds authorized and apDropriated for that sDeci& 

gyr~ose. (emphas f s suppl 5 ed) 

U.S. DOE has no funds authorized and appropriated to pay stipulated 

penalties at this time. 

necessary steps and make best efforts to obtain timely funding to meet its 

ob1 igations under this Agreement" (See Section XX-FUNDING). 

has been made to date, no funds have been either authorized or appropriated 

to meet t h i s  o b l i g a t i o n ,  Should this; djspute ultimately be resolved by 

affirming the appropriateness of stipulated penalties in this instance, 

payment., i f  any, would follow authorization and appropr ia t ion  of funds f o r  

t h l s  purpose. 

U . S .  DOE does recognize i t s  obligation to "take all 

No such request 
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